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* 11-07-75 18. Filed Deftts Reply Memorandum of Law in support of deft's motion 


a1 -OT-7 en Deft's Reply Affidavit. ~ 
6-08-76 | (203“Filed 4enorandumDecision and Order Opinion # LuSu3-- for the reascns stated, | 
- , deft's motion to dismiss for lack of personal jurisdiction is hereby | 
6 granted and the complaint dismissed. So ordered- CANNELLA, J~ (n/n) | 
06-08=76-~ Filed memo endorsed on document #5-= The within motion is rendered moot by the ; 
| Court's determination of deft's motionto dismiss. So ordered- CanNELLa , J.(rf 
07-07-76 | Filed NOTICE OF APPEAL of Pltff to USCA 2nd Cir. from the judgment | 
dismissing the complaint in this action for lack of personal 
e jurisdiction over deft on 6-8-76. m=-n to attys for deft.wWeiss, 
David,Fross & Lehrman,880 third Ave.NYC 10022. 
O7 “1b. | 
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Oh-17=75, 3 
17-75 | 
0. -28-75/ 5 
0-28-75) 5 
05-01-75 |7 
06-17-75; 8 
0t16-75 9 


: | - ; * 
09-15-75 1d Filed Defts Affidavit and Notice of Motion for an order to dismiss 


\09-15-75 li Filed Defts Memorandum of Law in support of deft's motion to dismiss 
t 


-09-15-75 “ Filed Defts Reply Affidavit in opposition to pltff's motion to s 


09-17-75 . “lled Stip and Order postponing pltff's motion to stay this action, 


09-22-75 14 Filed Stip and Order adjourni 
| 10a22-75 15 


10=22"7516 | 


anes 17 


75 Civ 1622 


MERRILL, LYNCH, PIERCE FENNER & SMITH, INC, “VS. COSTA IEXOPOULOS, ETC, 


. PROCEEDINGS CANNELIA, J. 


a 
Filed Petition for Removal from Suprema Court State & County of New 


York. 
. ‘ n 
Filed Undertaking for Removal in the sm of $500.00, National Surety Canpany, 


Filed deft's notice of taking depésition of pltrr. by its officers, agenis and \ 
employees named as indicated on the dates indicated. 


Filed deft s first request to produce documents. 


| Filed pltff's affdvt. of Francis X. Falnnery and notice of motion for an order | : 
to stey action, compel arbitration and obtain a protective order. Ret. ma | 


Filed menorandum of law in support of pltff's motion to stay this action, compel 

., arbitration and ohtain a protective order. cot 

Filed stip & order extending deft's time to answer to the complaint from 09-05-75 
to 06-16-75 and as indicated, So ordered= CANNELLA, J. 

Filed stip & order extending deft s time to.mswer to the complaint from 06-16-75 
to 08-18-75-- the return date of pltff s motion to stay, etce is rostponed 
from 06-16-75 to 08-18~75., and as indfcated. So ordered= CANNELLA, J. 

Filed stip & order extending caft's tine to ansver to the complaint from 08-18-75 

to 09-12-75- the return date of pltff's motion to stay this actin, ccmpel 
| arbitration and obtain a protective erder is psotponed from 08-1875 to 
09-12-75, etes «us indicated. So ordered~ CANNELLA, J. 


i 


complaint on lack of jurisdiction. Ret. 09-22-75. 


for want of personal jurisdiction over deft and in opposition to. 
motion to compel arbitration. 


— 
these proceedings,compel arbitration and for a protective order by | 
Peter Weiss. | 
| 


compel arbitration & obtain a protective order te j 09-12-75 to 
/09-22-75,it being understood that deft will make its motion to 
dismiss returnable on the same date.So Ordered.CANNELLA, J 


ng pltff's motion to stay action etc. & 
| deft's motion to dismiss action for lack of personal jJurisdication 
to 10-27-75.So Ordered.CANNELLA, J 
Filed pltff's memorandum of law 
in support.of plifrr' 

& protective order. 
Filed pltff's affdvt. of Jeronino Villalba. 


' 
Filed pltff s affdvt. of Marc Sibeony. 


S motion to stay the action, compel arbitration and obtain 
} 


i 

| 

| | 

in oppssition to deft's motion to dismiss and | 
) 

| 

\ 


to dismiss for want of personal jurisdiction and in opposition ‘tp 
motion-to compel arbitration. 


Filed notice that the record on appeal has been certified and transmitted to USCA 
: on, this day 


ORDER OF ATTACHMENT 


»5 Held in and for 
the County of New York 
at the County 
Courthouse, 60 Centre 
Street, New York, 
New York on thef & 
dey Of January, 1975. 
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MERRILL LYNCH, PIERCE, FENNER & SMITH 
INCORPORATED, ORDER OF ATTACHMENT 


- agair 


rE 

“ 

cr 
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INDEX NO. 


COSTA LECOPULOS; a/k/a ol o0 
CONSTANTINOS LEXOPOULOS oe 


SS Same ce ee ee See ee es en com a ee ny come eee cee th ee eee ee es es ee ee ee ae ee ee ee x 

A motion having been made by the plaintiff for an Order 
of Attachment against the property of the defendant in an 
action in the Supreme Court, New York County, 

NOW, on reading and filing the summons and verified 
complaint herein, the affidavit of Francis X. Flannery, duly 
sworn to the 6th day of January, 1975 and the exhibits an- 

th 


nexed thereto wherein it appears 


@ money judgment exists in favor of the plaintiff ani 
against the defendant for the sum stated in the affidavit 


namely one hundred 


and 01/190 dollars ($105,846.01) with interest thereon from 


at a cause of action for 
| 
| 
| 


ORDER . PTACHMENT 


the 20th day of December. 1974 and that the plaintiff 


yentitled to rececver said sum above 


' 
Ih such property in which said defendant, 


to it: 
AND, it being further shown by said affid 


iplaintiff is entitled to an Order of Attachiie 
| 


is not a resident = domiciliary of the State of New 
and the undertaking lites wconcials by law having been subm 
herewith; 
of Brown, wooa, 
attorneys for the plaintiff 
ORDERED, that 
hereby is fixed in 
amount the sum of 
Chat the plaintiff® will pay to the 
and damages which may be Sustained =: reason of the 
ment if the said defendant recovers judgmen 
decided that the plaintiff was not e 
the balance 


amount of $' 


property of the defendant cn the ground that 
| 


Will pay to the 


further 
the Sherit 


apes mouerire of any County of 


Within Als jurisdiccion 


...... 


a/k/a Constantinos Lekopoulos, has an interest, 
| 4a, 
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AFFIDAVIT OF FRANCIS X. FLANNERY IN SUPPORT 
OF APPLICATION FOR ATTACHMENT 


SUPREME COURT OF THE STAT F 
COUNTY OF NEW YORK 


MERRILL LYNCH, FIERCE, ‘ : 
INCORPORA AFFIDAVIT IN SUPPORT 
OF APPLICATION FOR 
ATTACHMENT 
INDEX NO. 


COSTA LECOPULOS, a/k/a 
CONSTANTINOS LEKOPOUL OS, 


Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


FRANCIS 


& Smith Incorporated 


action an 
application pursuant 
of an Order 
defendant Costa Lecopulos, a/k/a, 
affidavit is based, excer 


upon information and 


belief. The sources « ini nation upon which I base 
this affidavit are th aya intiff annexed 
which are maintained in th 


"Ss business. 


OF APPLICATION FOR ATTACHMENT 


For the reasons stated below, and in the verifie 
complaint annexed 


out to commence ion i ant, a Greek 


ag AFFIDAVIT OF FRANCIS X. FLANNERY IN SUPPORT 
| 
| 


y 
eee residing ¥ : the sum of $105,846.0 


with interest from December ,» 1974, and the costs and 


disbursements of this action, which sum is the unsecure 
endant's commodities account number 110- 
Merrill Lynch. 
On or about May 11, 1974 said defendant opened 
said account number 110-21132 with Merrill Lynch for the 
rpose of trading in commodities on exchanges within the 
State of New York, elsewhere in the United States and 
On that occasion, he gave his residence 
tiff as Dukissis Plakentias, 18/20, 
|Ampelokipi, Athens, i is business address as 24 
WKallirois Street, Vourvachi \ Greece and he further 
iStated that he was a citizen of G: A copy of th New 
Account ion I Me j Lyncn embodying this 


information is annex | BS Bxhibis &. 


4, The plaintiff purchased and sold various commodity 
| futures contracts at the defendant's order and for the de- 


fendant's account and ri 


a 


December, 1974. Copies of 1 monthly statement of 


ydant's account for the 


| with Merrill Lynch's Commodit 


ti 


,'S account for the month mi showing all 


ansactions in said account ad: fo iad i re annexed 


nereto as Exhibit Cc. 
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AFFIDAVIT OF FRANCIS X. FLANNERY IN SUPPORT 
OF APPLICATION FOR ATTACHMENT 


5. 


owes the plaintif 

all counterclaims known to 

has been paid despite p 

of a statement derived from the above-mentio 
statements and Commodity Account Profile 
Commodity Account Department showing an 
balance in ¢.fendant's account of $105,8 


hereto as Exhibi+t D. 


6. No previous a 


~~ 


‘Or any oUner provisional 


action. 


4 
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| Sworn to before me this 
.\( 46th day of January, 1975 


i 


| A a a 7 ,7 
‘ / , / 
eel Leo AC FT Abana ia f, 
“Dit ———— 
Notary “Public / 


aqerne z 
« MUReATeY 


. Stat: nf Mew York 


Qualified in Kassou County 
| Cart. Filed in New York County 
Commission Expires March 20, 1978 


SUMMONS 


C 104 Summons without Notice, Blank Court. 4-64. CopraiGwr 1964 8Y JULIUS BLUMBEAS. ING. Law Blank PuaLisucad 
Personal ofr Substituted Servicer. BO EXCHANGE PLACE aT SROaGwWaY. NEW YORX 


SUPREME CQURT THE STATE NEW YORK 
Index N 
COUNTY OF NEW YORK mr ne 
Plaintiff designates 
Merrill Lynch, fenne nit Po Fork ; ae 
Incorporated, ounty as the place of trial 
The basis of the venue is 
Plaintiff's residence 
Plaintif Plaintiff's residence 
against 


Summons 


Constan ,CKOL Plaintiff resides at 
One Liberty FPlaz 


= : : Detendent County of 


New 


To the above named Defendant 


Yau are herehiy SUMMONED to answer che complaint in this action and to serve 
a copy of your answer, or, if the complaint is not served with this summons, to serve a notice of 
appearance, on the Plaintiff's Attorney(s) v.thin days after the service of this summons, exclusive 
of the day of service (or within 30 days after the service is complete if this summons is not personally 
delivered to you within the State of New York); and in case of your failure to appear or answer, judg- 
ment will be taken against you by defauit for the relief demanded in the .omplaint. 
Dated, January 6, 1975 
BROWN, WOOD, FULLER, 
PORES ) for Plainti# 
Office and pent OSce Address 
One Liberty Plaza 
New fen New York 


SUMMONS 


C 104 Summons without Notice, Blank Court 4-64. COPYRIGHT 1964 BY JULIUS BLUMBERG. INC. Law BLANK PUZL. SHEARS 
Personal or Substitutel Service, 89 EXCHANGE PLACE 4T BROAQWAY, NEW YORK 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK So 
Plaintiff designates 


Merrill Lyneh, Pierce, Fenner & Smith New York 
Incorporated, County as the place of trial 


The basis of th2 venue is 

] i f's Si Be e a aos 
eee Plaintiff's residencs 
against 


Sumimaus 
Costa Lecopulos, a/k/a, 


Constantinos Lekopoulos, Plainti® resides at 


- Defendant County of New York, New York 


To the above named Defendant 


You are hereby GUIMUMOUED to answer the complaint in this action and to serve 
a copy of your answer, or, if the complaint is not served with this summons, to serve a notice of 
appearance, on the Plaintiff's Attorney(s) within days after the service of this summons, exclusive 
of the day of service (or within 30 days after the service is complete if this summons Is not personally 
delivered to you within the State of New York); and in case of your failure to appear or answer, judg- 
ment will be taken against you by def ult for the relief demanded in the complaint. 
Dated, January 6, 1975 
BROWN, WOOD, FULLER, 
Attorney(s) for Plaintiz 

Office aud Post Oce Address 

One Liberty Plaza 

New York, New York 10006 
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VERIFIED COMPLAINT 


SUPREME COURT OF T 
COUNTY OF NEW YORK 


He STATE O 


MERRILL oe 
INCORPORA 


Plaintitcr, 
- against - 


COSTA LECOPULOS, a/k/a, 
CONSTANTINOS LEKOPOULOS , 


Defendant. 


fhe olaintifr, MERRILL LYNCH, PIERCE, PENNER & SMITH 


INCORPORATED ("Merrill Lynch") by its attorneys Brown, Wood, 


es as follows: 

1 The plaintiff is a Delaware corporation, licensed 
to do business and doing business in the State of New York 
as a broker-dealer in securities and commodities, wit th an 
a fice and orincipal place of business at One Liberty Placa, 
New York, New York 10006. 

cae Upon information and belief the 
Greek national, resid 
Ampelokipi, Athens, Greece. 

3. On Or abdouc May 21, the defendan 
account No. -21l Merri Lynch for the 


futures cont 


and throughou 


VERIFIED COMPLAINT 


g. On various occasions in the months of Novemoer and 
December 1974, the defendant ordered the plaintiff to pur- 
chase and sell various commodity futures contracts as his 
agent and for his account and risk, which orders were ex- 
ecuted by Merrill Lynch. A list of said transactions is 
contained in the monthly statements of defendant's account 
No. 110-21132 for the month of November, 1974 and in Merrill 
Lynch's Commodity Account Profile for said account for the 
month of December 1974, which documents are annexed hereto 
as Exhibit A and made a part hereof. 

oe As a result of said transactions there is due and 
| owing by the defendant to the plaintiff as of December 20, 
1974, the sum of $105,846.01, no part of which has been paid 


despite plaintiff's demand therefor. 


WHEREFORE, the plaintiff demands judgment against the 
defendant in the amount of $105,846.01 together with in- 
terest from December 20, 1974 and the costs and disburse- 


ments of this action. 


New York, New York 
January 6, 1975 


BROWN, WOOD, FULLER, CALDWELL & 
IVEY 

Attorneys for Plaintiff 

One Liberty Plaza 

New York, New York 10006 

(212) 349-7500 


VERIFIED COMPLAINT 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


) 
: Be: 
) 


DANTEL A. DOLAN, being duly sworn, deposes and says: 
Devonent is a Vice President of Merrill Lynch, Pierce, 
Fenner & Smith Incorporated, the plaintiff in the within 
action, that he has read the foregoing complaint and knows 
the contents thereof, that th 
own knowledge, except as to mat 


alleged upon information and belief, and as to those matters 


a] 


deponent believes them to be true. The grounds for de- 


e 


ponent's belief are 


4 


annexed hereto exhibit 


Sworn to before me 
this - @ day of 
January, 1975 


Mm co ee 
oe go ie Ae tLe. CEA 
Notary Suolic — 


THOMAS J, MULLANEY 
Notary Pud.cc. Stats sf New York 
t No. 23-50520$5 
Qualified in “1ssau County 
Cert. Filed in thaw York County 
Commission Expires Warch 30, 1976 
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NEW ACCOUNT FORM (EXHIBIT B TO 
AFFIDAVIT OF FRANCIS X. FLANNERY) 


REV. 10/72 


Ate & 
**NEW ACCOUNT INFORMATION ‘- stencit HERE///) LU 3B 
FOR COMMODITY SPECULATIVE ACCOUNTS ee 


FOR NEW ACCOUNTS “Cmdy 


: ; WR COSTA LECOPULOS 
DEPARTMENT ONLY Acct. No 


ee ; —— 24 LLEROIS 
p Check Off Necas- | Follow. 
Weal ace [ST] Qc vOunvACH 
CODE 86 Business Soe ENS 


Phone c 
| CODE Ga eee 


Ident. No. 
CODE 117 Soc. Sec.-Carp. Ident. 


Passbook 
CHARTER Alien Reg. No. 
EMPLOYER LTR NEW CLIENT: Yes NoCJ Married S@ Single No. of Dependents { Gi | = 
ee 


Yes NoO 


: : BUSINESS STRUCTURE. 
HOW LONG HAVE YOU KNOWN CLIENT 4 : , = eS : EO sai kates. 

PROPRIETORSHIP 

F WHAT COUNTRY IS CLIENT A CITIZEN : pAReReacuie A 

URCEOF ACCOUNT: Direct Mail Lead] = Advertising. Lead ~— Forum Lead 0 CORPORATION QO 


Personal Cali Other eaaeorae . ALEXLOV 
LiZKe PoULoS vo ; 


$10-21 1352 


1 SHOW SPOUSE’'S EM 


EAL BEIS . : ame 


: # : : v3 a. cA ve eKits sree Man 
m lature of Business Se ee 


Positian Heid 


NEW ACCOUNT FORM (EXHIBIT B TO 
AFFIDAVIT OF FRANCIS X. FLANNERY) 


Has Client Ever Done ao ee With Another Broker Ne w No Has Client Done Commodity Business With Another 


Name of Broker sh Ct 1E ee tN CG ERS Ey A | MLPF&S Office Yes No =< 
| 
Current Stock And Commodity Equity At Other Broker $ 1 2e0 oor | Office At = : ee 
| VIOUS CMOY.A T.N 
ee ee a 
2-hoPe 


f 
; : aa ide M kS KAT NA LEKo¢ OUe i, Relationship To ei 
er ee eee IE Ae 


(FULL NAME ANO CMOY. ACCT. NO. IF ANY) 


@ Related Cmdy. Accts. 
(If None — State None) And Other Comments 


Bank Reference And Branch Location 
SIGNATURE OF ACCOUNT 
KECUTIVE IVE OPENING ACCOUNT 


_GER- “EVERY QUESTION MI MUST BE / ANSWERED 


Is Client Experienced in Futures Speculation 
Estimated NET WORTH (Exclusive of Equity in Home) $ 


CMent Equity in Client's Merrill Lynch Sacurity Accts, | $ and M.L. Cmdy. Accts. $ 


Client's Merrill Lynch Security Account Numbers 
Estimated Risk ae Available For Commodity Tra ding S$ 7 ee How Did You Determine Customer’s § 
PAT © mee lA} Gal 


Su d DOLLARst RADING LIMIT (Maximum acgie Requirements At Any One Time) Based On Your Estimate Of Client’s Financial ato an 


_ 


Temperament $ , (Subject to Periodic Review). Have You Advised A/E Accordingly : 


<a 


Are You Satisfied That This Customer is a Desirable Speculative Commodity Account cs = 
iC List 
Has Anyone Discussed Risk of %ommodity Trading With Customer If So, Who (e 


APPROVED = REVIEWED BY ACCEPTED BY 


(Office Manager) (Commodity Division) (Commodity Division) 


NEW ACCOUNTS COPY N.Y, #1 


’ es oe 


Caton bares 


BOUGHT sro DESCRIPTION mut Ry TRADE PRICE | MAREET PRICE 


24.7 U.S. TS OPEWING BALANCE 


* ‘ 
1 Ty. 
1428 mA COSTA LECOPULOS UNREGULATED 11/29/74 | [110- 21132 
24 <a SIREET i Pact! “pale econ 
sores GREECE 00000 PR Es [ares — tortie wte, Bit Sey ast 
aimee Seiten, Mt, Hse Faw ee Ss 
Foust 0 Urcith bao, Caen Neaat oe 
| STATEMENT OF COM/AODITY ACCOUNT. 
| es 
| 


' 
‘ 
11 joa |74] = 16 SEP 75 SUGAR 11 1COF 5089 
iy jos i744] 28 seri SUGAR 11 ‘COF 5089 seiiiaek “ing 
ie 112 [78 0 H : 
\ Be 11 3 [rs 1 {Ser 73 SUGAR 11 COF 5070 
fa 11 [1378 Py Sep 75 SUGAR AL} 
oe 11 [13 |78 3 DEC 74 SUGAR LON 61500 
wa 11 3 {7s 1 DEC 74 SUGAR ‘LOW 61400 
Hid 11 fia 74 1 |SEP 75 SUGAR 11 > .COF 4890 
“Bil 111478 15 |SEP 75 SUGAR 11 ‘ 4860 . 
ae 1 jis its 15 [SEP 75 SUGAR 11 \COF 4860 
bane» 11474 6 |SEP 15 SUGAR 11 \C OF 4860 
ioe nd 14 {78 | 39 SEP 75 SUGAR 11 + [PRS 
re 11 i149 |79 - DEC 74 SUGAR ‘LON 56000 \ 
no hi li4 [74 | 4 |DEC 7% SUGAR ‘LON 56000 3 
ea 11124474 | 2 |DEC 74 SUGAR LON 56200 wn 
fc vi fis |7s 10 DEC 74 SUGAR 1 {PBS r4 
Si ni [15 |74 3 | AR 75 SUGAR 11 'COF 5810 
S 1 15 j78 7 AR 75 SUGAR 11 ‘COF 5840 
ie 1hs|7a} 10 AR 75 SUGAR 11 ‘COF 5900 
= 1s |74 20 MAR 75 SUGAR 11 :COF $920 
oS 1 fs j74 20 MAR 75 SUGAR 12 =; PRS 10968.0 
aS 1|15 |78 3 may 75 SUGAR 11 ‘COF 5150 
y= 115 |78 17 fHAY 75 SUGAR 12 ‘COF 5740 
Ba 1 is jms] 10 AY 1S SUGAR 1) :COF 5660 . : ' 
= 1hs 7s} 10 AY 15 SUGAR 11 iCOF 5p507m, 6 
O H : 
a<a 


1425 mR COSTA HECOPULOS UNREGULATED | | 
i Pak 


CRs Fe Pher cS 


b1s2978 | [210 21132 
—_ 7 eae 


AR COSTA LECOPULOS UNREGULATED W/29/74 210-21132 
—— Pact = Gee ACCOUNT HO 


ror) Lyuck 
(8 Ficres Se satis A mips oot zt 


oat me ol 


Fo:.ncs G Exalth Inc, nS Peete Rast e SRE ioe 
____ STATEPAENT OF COMMODITY ACCOUNT eee 


mriart| react PMCE | samntt PMCE eet Cato sceee 
15696.0 
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eet Get ut te cet tt Rest et ee tet feet eet et ee et et at tot Gs SP eh tet ee td 
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AFFIDAVIT OF FRANCIS 


nr COSTA LECOPULOS ; UKREGULATED XL pys27s 110: 21132 
mara) [bat aCtO unt HO 
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PERSONAL SERVICE) 


STATE OF NEW YORK 


COUNTY OF NEW YORS FRIDAVIT OF PERSONAL SERVICE 


3 Costa Lecopoulos,a/k/a, 
BSesPROVINCE OF ATTICA 


ESORITY OF ATHENS SS: 


Constantinos Lekopoulos 
MBASSY OF THE 


Defendant 


anios, Court Bailiff, a residence of 8, 
reece being duly sworn, Cepose and say 


© the action and I am over 18 years 


personally served 
Constantinos oo a resident 
0 Ampeloxipi, Greece by deli- 
true copy of the summons and complaint 


ne Cour*+ of the State of New 


In my question whether he was Costa 


minos Lekopoulos he gave an affirmative 


March 1975 
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AMERICAN CONSUL 


NOTICE OF FILING ‘PEPTTION 
FOR REMOVAL : : 


Plaine ee. 


COSTA LEKO 


CONSTANTINO 
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of the ntl the United States District Cours 
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removal, 

were duly 


Southern 


Dated: New York, 
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BROWN, WOOD, FULLER, 
CALDWELL & IVEY, ESOS. 
Attorneys for Plaintifet 
One Liberty Plaza 

New York, N.¥. 10006 
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PETITION FOR REMOVAL 


2: The above-described action 

hes original jurisdiction under the srcv: 

Sec. 1332, and is one which may be remov 

petitioner pursuant to 28 U.S.C. Sec. 

‘action wherein the matter in controver y 

510,000 exclusive of interest and cost, ard is betw Clel zens 
of a State and of a foreign State. 

at the time the action was commenced 


tien organized under the laws of the 


i€S principal office in the State of 


a Cltizen of Greece and resides 
damages in the amount of 


WHEREFORE, petitioner 


now pending against him 


XOrk, County of New York, 


New York, N.Y. 
Aoril 2, £975 
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PETITION FOR REMOVAL 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


) 
) $s. 
) 


Peter Weiss, being duly SWOrn, ce 
he is a member of the firm of Weiss, 
attorneys 
foregoing 
the same is true upon information 

The source of deponent's 
information ¢u 
pertinent allegations of the verified (od @ als 
believes to be true with respect to 
Parties. 

This verification is made 


petitioner because petitioner is 


Sworn to before me this 


44 


a 
goa day of April, 1975. 


SUSAN ROSNER ‘ 
NOTARY PUBLIC. State of New Yat 
_No, 31-2662820 
: 7 ew York Caunty 

233 Moreh 34. 
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NOTICE OF MOTION TO STAY ACTION, COMPEL 
ARBITRATION AND OBTAIN A PROTECTIVE ORDER 
/ \ d » 


iat 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK. 


MERRILL LYNCH, PIERCE, FENNER & SMITH 
* INCORPORATED, NOTICE OF MOTION TO 
: STAY ACTION, COMPEL 
Plaintiff, ARBITRATION AND OBTAIN 
: + A PROTECTIVE ORDER 
~ against - 
: Index No. 
COSTA LECOPULOS, a/k/a 75 Civ. 1622 (imc) 
CONSTANTINOS LEKOPOULOS, : 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
Franeis X. Flannery. and the exhibits annexed thereto, and 
upon the memorandum of law submitted herewith, the undersigned 
will move this Court before the Honorable John M. Cannella 
in Room 1001, United States Courthouse, Foley Square, New 
York, New York on the 2nd day of May, 1975 at 10:00 a.m. or 
as soon thereafter as counsel can be heard for an order 
pursuant to Sections 3 and 4 of the United States Arbitration 
Act, 9 U.S.C. §$3 and 4, staying this action end directing 
the parties to submit their dispute to arbitration before 


the New York Stock Exchange and also pursuant to F.R. Civ. 


P. 26(c) directing that discovery not be had on the grounds 


that discovery into the merits of a claim to be arbitrated 


is not permitted, and for such other and further relief as 


NOTICE OF MOTION TO stay ACTION, COMPEL 
ARBITRATION AND OBTAIN A PROTECTIVE ORDER 


the Court may deem just and proper. 


Dated: New York, New York 
April 22, 1975 
Yours, étc., 
BROWN, WOOD, FULLER, CALDWELL & IVEY 


{ the Firm) 
FPiaintirr 
One Liberty Plaza 
New York, New York 10006 


WEISS, DAWID, FROSS & LEHRMAN 
Attorneys for Defendant 

880 Third Avenue 

New York, New York 10022 


AFFIDAVIT OF FRANCIS X. FLANNERY IN SUPPORT 0 

F 
MOTION TO“STAY ACTION, COMPEL ARBITRAPION AND 
OBTAIN A PROTECTIVE ‘ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MERRILL LYNCH, PIERCE, FENNER & SMITH : 
INCORPORATED, AFFIDAVIT IN SUPPORT 
: OF MOTION TO STAY 
Piaintif?T, ACTION, COMPEL 


ARBITRATION AND OBTAIN 
- against - A PROTECTIVE ORDER 


COSTA LECOPULOS, a/k/a Index No. 
CONSTANTINOS LEKOPOULOS, : 75 Civ. 1622 (JMC) 


Defendant. 


STATE OF NEW YORK ) 
commry oF WER YORE) 

iL. I am an attorney in the Law Department of Merrill 
Lynch, Pierce, Fenner & Smith Incorporated ("Merrill Lynch’). 
I am fully familiar with the facts and circumstances of this 
action and I make this affidavit in support of Merrill 
Lynch's motion to stay this action, to compel arbitration or 
the claims made herein before the New York Stock Exchange, 
and to obtain 2 protective order against discovery inco the 
merits of arbitrable claims. 

ae The defendant, Costa Lecopulos ("Lecopulos') is 4 
resident of Greece who opened an account with Merrill Lynch 
on or about November 5, 1974 for : rading 
commodity futures contracts. In the conduct of this account, 
the defendant placed many orders for the purchase and sale 
of commodity futures contracts in New York. These orders 
were forwarded to New York and executed by Merrill Lynch as 
defendant's agent. Merrill Lynch seeks to recover a debit 


balance of $105,846.01 which remained in the defendant's 
30a. 


on - 


i { 
ts 


AFFIDAVIT OF FRANCIS X. FLANNERY IN SUPPORT OF 
MOTION TO STAY ACTION, COMPEL ARBITRATION AND 
OBTAIN A PROTECTIVE ORDER 


account as a result of his trading, with interest from 


December 20, 1974. 


3. In connection with the opening of this account, the 


defendant signed a Commodity Account Agreement, a copy of 
which is annexed hereto as Exhibit A. This Agreement contains 
an arbitration clause, which reads as follows: 


"It is agreed that any controversy between us 
arising out of your business or this agreement, shall 
be submitted to arbitration conducted under the pro- 
visions of the Constitution and Rules of the Board of 
Governors of the New York Stock Exchange, except how- 
ever if the controversy involves any Security or 
Commodity transaction or contract relating thereto 
executed on an exchange located outside of the United 
States then such controversy, at the election of 
either of us, shall be submitted to arbitration con- 
ducted under the constitution and rules of such exchange 
(and if neither of us so elects, arbitration shal) 

. be conducted under the provisions of the Constitution 
and Rules of the Board of Governors of the New York 
Stoek Exchange). Arbitration must be commenced within 
one year after the cause of action accrued by service 

. upon the other of a written demand for arbitration or 
a written notice of intention to arbitrate, naming 
therein the arbitration tribunal." 


4, Prior proceedings in this action have been minimal. 
On January 6, 1975 Merrill Lynch obtained an order of 
attachment against the defendant in the Supreme Court of the 
State of New York, County of New York. A copy of this order 
of attachment is annexed hereto as Exhibit B. In order to 
preserve the order of attachment in effect, it was necessary 
for Merrill Lynch to serve process upon the defendant within 
60 days after the issuance of an order of attachment, pursuant 
to CPLR $6213. Therefore, Merrill Lynch served a summons 
and complaint personally on the defendant in Greece on 
March 5, 1975. A copy of the complaint is annexed hereto as 


Exhibit c. 


APFIDAVIT-OF FRANCIS X. FLANNER¥ IN--SUPPORT OF 
MOTION TO STAY ACTION, COMPEL ARBITRATION AND 


OBTAIN A PROTECTIV® ORDER -—~ 


) : 
5. The defendant removed this action to this Court on 


April 2, 1975 by filing a Notice of Petition for Removal. 

The defendant's time to move or answer was subsequently 
extended to May 5, 1975, which extension has not yet expired, 
and no motion or answer has yet been made. 

6. On April 18, 1975, defendant's attorneys served a 
purported notice to take depositions and request for production 
of documents upon the attorneys for Merrill Lynch. Copies 
of these documents are annexed hereto as Exhibit D. Defen- 
dant seeks to take the depositions of Jeronimo Villalba, the 
manager of the London office of Merrill Lynch, Pierce, 

Fenner & Smith Ltd. where defendant maintained his account, 
as well as Mark Lowe and Mare Sibony, two account executives 


in that office. Defendant also seeks production of substantially 


all writings generated by his account, including all written 

communications and any memoranda of oral communications 

between the parties. Merrill Lynch submits that such discovery 

® into the merits of a claim to be arbitrated is not permissable, . 

and hence moves for a protective order against such discovery. 

7. Merrill Lynch now seeks an order staying this 

# action, directing both parties to submit their claims to 

arbitration before the New York Stock Exchange in accordance 

with the terms of the written’arbitration agreement between 

them, and also directing that no discovery be permitted into 


the merits of claims to be arbitrated. 


C= Ke ola 
e@ 7 FRANCIS X. FLANNERY 
Sworn to before me this 


22nd day of April, 197 


ae oe. i) 7 f'( / THOMAS J. MULLANEY 
ae ; —S coe. “7/1 flotary rus co Sttts ut New York 

Pra erie "= ee ee ) 2 Aa. 858050555 
& : Notary Public Qualified in Wozsau County, 
o _ Gert. Filed in Hew York County 


32a. Commission Expires March 39, 1970 


ea 
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COMMODITY ACCOUNT AGREEMENT (EXHIBIT A 
TO AFFIDAVIT OF FRANCIS X. FLANNERY) 


ee COMMODITY ACCOUNT AGREEMENT 


Merrill Lynch, Pierce, Fenner & Smith incorporated 


In consideration of youracting 33 Biter for the undersigned, | hereby consent and agree that: 

Any and aii transactie ) shall"be subject to the constitution, rules, regulations, customs and usages of 
the exchange or markeogend its-clearing house, if any), where executed. 

Any and ait commodi?i =o cts relating thereto, now or hereafter held or carried by you for me, 
(either individually or idintiy with others) are to be heid by you as security for the Payment of any liability 
of mine to you. a ? ce ae 

You shali have the n@nt. whenevacsin, your discretion you consider it necessary for your protection, or in 
the event that a petitiansin bankruptey-or for tne appointment of a receiver, is filed Sy or against me, 
or an attachment is lewed: against ‘my account(s) with you, or in the event of 
commodities in my account(s) (either individual! 
which may be short in: 


it Seing 

urchase 

ain pro 
liable for the payment of any debit 
ll Be liable for any deficiency remain- 
whole or in part by you or by me. 


messenger, or oimerwise, sent to me at 
rsonal delivery ta me. 

y between us arising out of your business or this agreement, shail b= 
Provisions of the Constitution and Rules of the Board af 
except Nowever if the controversy involves any Security or 
located outside of the United 
us, shail be submitted to arbitration conducted 
ch exchange (and if neither of us $0 elects, arbitration shall be 
conducted under the provisions of the Constitution and Rules of the Bcard of Governors of the New York 
Stock Exchange). Arbitration must be commenced within one year after the cause of action accrued by 
Service Upon the other of a written demand for arbitration of a written notice of intention ta arbitrate, 
naming therein the arbitration tribunal. (OVER) 
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BEST COPY AVAILABLE 


COMMODITY ACCOUNT AGREEMENT (EXHIBIT A 
TO AFFIDAVIT OF FRANCIS X. FLANNERY) 


SY ee 


ee 


This agreement and its enforcement shail be governed by the laws of tha State af New Yor. 
Tee This agreement shail aiso inure to the benefit of your su es r3, By merger, consolidation or other- 
ng wise, and assigns, and you may transfer my account to any su cessors or assigns. 


Me 


on This agreement shail continue until signed notice of revocation is received = ortec 
of i B 


; such revocation ts al continue effective as to transactions 4 " 
ie Cate (Signature) | | 
ile sit * 


COMMODITY ACC 


cme, nd in case 


\lbW * 32 : 
GUSTIN ck Lee? CvLOS UNREGULATED 


REGULATED 
NAME wu ae&e ACCOUMT WOR LOG 
‘s ME COSTA-LECQPULO ae 
Ane a 24 LLIROIS->:- - : o a = 
- . VOURVACHTS * t | 


a CRECE 


* . NOTICE TO TAKE DEPOSITION (EXHIBIT D 
TO AFFIDAVIT OF FRANCIS X. FLANNERY) 
— nn 
UNITED STATES DISTRICT COURT. 
SOUTHERN DISTRICT CF NEW YORK 
MERRILL LYNCH, PIERCE, FENNER & 
SMITH, INCORPORATED, 


 prremncrcntreniet 


Fiainctiff, : 75 CIV. 1622 IMC 


- against - ; NOTICE TO TAKE DEPOSITION 


COSTA LEXOPOLOS a/k/a 
CONSTANTINOS LEKOPOULOS, 
Bofendant. 


PLEASE TAKE TICE that defendant will take the deposition 
of plaintiff upon oral examination by its officers, agents and 
employees specified below at 880 ehind Avenue, New York, New 
York, 16th Floor, on the days indicated: 


Mark Lowe Abril 30, 1375 at 10:00 4.m. 
Mark Siboney Way 2, 1975 a6 10:00 a.m. 
Jerry Villalba May 2, 1975 at 10:00 a.m. 


The oral examination will continue from day to day until compl 


You are invited to attend and cross-examine. 


Dated: New York, New York 
Acril 17, i375 WEISS DAWID FROSS & LEHRMAN 


» bi 


Attorneys for Defendant 
880 Third Avenue 

New York, N.Y.  L0022 
vel: (212) 826-0770 


ene 


HENRY WINESTLINE 
Of Counsel 


BROWN, WOOD, FULLER, CALDWELL 
& IVEY, ESOS. 

Attorneys for Plaintiff 

One Liberty Plaza 

New York, N.x¥. i0006 


DEFENDANT'S FIRST REQUEST TO PRODUCE DOCUMENTS 
(EXHIBIT D TO AFFIDAVIT OF FRANCIS X. FLANNERY ) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
MERRILL LYNCH, PIERCE, FENNER & 
SMITH, INCORPORATED, 
plain 1tife, 75 CIV. 1622 


- against - DEFENDANT'S FIRST REQU 
TO PRODUCE DOCUMENTS 


Est 
COSTA LEKOPOLOS a/k/a 


CONSTAt NTINOS LEKOPOULOS, 
Defendant 


PLEASE TA 
Rules of Civil 


ZOr in spection and copying the foll-~wing documents: 
J. - Every contract or writing executed by defendant at 
Of, or in connection with A t in is account or 
with plaint ff i 
a. Every written 
his behalf, to plaintifts, 
communications. 
4. Order tickets 
NO. LlO-21132 from 
closed out. 
Each confirmation ticket sent by plaintiff to defendant. 
Every memorandum, notation, inter-of 
other writing in plaintiff's possession recording: 
(a) instructions given to plaintiff by defendant 
respect to his accounts, 
(b) review of defendant's accounts by plaintiff's 


operating and supervisory employee 


DEFENDANT'S FIRST REQUEST TO PRODUCE DOCUMENTS 
(EXHIBIT D TO AFFIDAVIT OF FRANCIS X. FLANNERY) 


(o)}) the substance of any verbal communications between 
vd 


plaintiff and defendant, or anyone acting on defendant's behalf. 


The preduction of the said documents Shall take place on 


April 30, 1975, at 9:30 a.m. at 880 Third Avenue, New York, 


New York, l6th Floor. 


Dated: New York, New York 
Aoril 17, 1375 


Attorneys for Defendant 
880 Third Avenue 

Hew York, N.Y. 10022 
fel: (212) 826-0770 


Losin, Jan 
HENRY WINESTINE 
Of Counsel 


BROWN, WOOD, FULLER, CALDWELL LIVED, 
Attorneys for Plaintiff 

One Liberty Plaza 

New York, N.Y. 10006 


NOTICE OF MOTION TO DISMISS 


UNITED STATES DISTRICT COURT 
SOUTZERN DISTRICT OF NEW YORK 


MERRILL LYNCH, PIERCE, FENHER & SMITS 
INCORPORATED, NOTICE OF MOTION FOR AN 
ORDER DISMISSING ACTION 
Plaineiee, FOR LACK OF JURISDICTION 
PIRSUANT TO RULE 12(b) (2) 
- against - ER. CP. 


COSTA LECOPULOS, a/k/a Index No. 
CONSTANTINOS LEKOPOULOS, 75 Civ. 1622 (JMC) 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
Constantinos Lekopoulos sworn to on August 8, 1975 before 
Dimitrios M, Manoussakis, a Notary Public and the annexed 
Official Translation thereof, as well as the complaint herein, 

undersigned will move before Hon. John M. eer one of 
Judges of this Court, in Room 1001, United States Courthouse, 
Foley Scuare, New York, New York, on the 22n4 day of 
eptember, 1975 for an order pursuant to Rule 12(b) (2) of 
Rules of Civil Procedure on the ground that this 
jurisdiction over the person of defendant. 
New York, New York 


September 12, 1975 
WEISS DAWID FROSS & LEHRMAN 


oe OO 


Attorneys for defendant 
880 Third Avenue 

New York, New York 10022 
tel: (212) 826-0770 


BROWN, WOOD, FULLER, CALDWELL & IVEY, ESQS. 
Attorneys for Plaintiff 

One Liberty Plaza 

New York, N.Y. 10006 


apo 


AFFIDAVIT CONSTANTINOS LECOPOULOS TAN SUPPORT 
OF MOTION! DISMISS ~/ 


BSLiauE HELLENIQUE 
SFAIRES ETRANGERES OF FFICIAL TRANSLATION 


Roe ae ao ee 
Athens, this eighth (8) August of the yrar nineteen hun-§f 


dred seventy five (1975), day of Friday, in my Notary Public 


Ozfice sited in Room G — 3 on third floor in the buiiding N2 4 


Fhenistocleous Street, property of Petros Pantazis, before me 


DUsITRIOS MANOUSSAXIS son of Mliltiadis, Notary Public residing 


in Athens with seat in Athens, appeared Mr CONSTANTINE LECOPOU-— 


iOS, son of Anthony and Efrossyni, a Civil Engineere, known to 


and not challengeable by Law, 


ts te 


ii 


resident of Athens, and accor- 
to his identity card at Kifissias street N2 18, and accor- 


fee MT 


Ae : a to his decleration Doukissis tis Plakentias street N2 18, 


evan fey 


i 


nm in Athens in the year 1928, holder of identity card Ne 


4. 322279/17.3.1963 issued by XKIVth Athens Police Station, who 


e knows reading and writing and does 


peration of a second Notary Public and excludes 


esence of witnesses, he asked me 


mr 
y - , 


hats 


to draw up the present, 


=s he likes to declare by oath before me in my quality of Notary 


Public, about the follcwing case: So he put his right hand on 
the Sacred Gospel, according to art. 425 of Civil Procedure Cade 
azd duly sworm deposes and says: 
* IT am the defendant in a pending action raised against 

MERRILL LYNCH, PIERCE, FENNER & SMITE INCORPORATED (plain- 


e Res ional Court of New York South District, U.S. 


mpleint on the groung that 
tion over se. 


this Court lacks jurisdic- 
1.— Because I 


am Greek citizen, resident of Athens, 


as evidenced 2rem Copies of the summons and complaint 


39a./ 


"———_AFFIDAVIT-OF CONSTANTINOS -LECOPOULOS—IN-SUPPORT—————+ = 
OF MOTION #9 DISMISS S 
: =tQUE HELLENIQUE i 
| TERE  Desche FAIRES ETRANGERES oer eer et ShANeEs tite. ae eee 


. ee Cee 
fo le : . ae : 
“i Sis this action, which were delivered to me in Athens on or about 


March Sth 1975. 


@ 2.-— This action arises out of a transaction in which 
@ commodities futues trading account with plaintiff's 
a 


te in London, England. 
& 3.-— The discus ns about opening the account initially, 


S20 
sock place in Athens, in October 1974, and the account was for- 


mally opened when I visited London early in November 1974. 
Ps 4.— Thereafter, during the period in which the account 
remained active, I had further communication with plaintifr's 
London atfiliate. In every case those communications were made 
by (Cr to) me or ch ay Gehait, in Athens Geneva and London. At 
e no time during the entire period did I ever come to the State 
PN 
ia. oz New York or address any written or oral communicition ta any 
person in the State of New York, regarding my account with plain-— 
& itt. 
5.— Since my account was handled entirely in plaintiff's 
London Office, there is no contact with the State of New York, 
& _ that alone suck contact as would give the Courts of New York ju- 
risdiction, fact that never happened. 
Wherefore, deponent respectfully prays for an order dis-— 
@ missin= the complaint herein and directing the entry of a judge- 
ment in favour of the defendant and against plaintiff. 
Thus, God helps me and his Sacred Gcspel" 
@ In testimony thereof and at his request the present 


was drawn up in two (2) sheets of paper, for which one hundred 


‘ 


195) have been collected for fees and 


° 40a? / . X ° 
pi. 
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AFFIDAVIT OF CONSTANTINOS iene IN SUPPORT 
OF- MOTION -TO- DISMISS. .. 
i 


ae eels OFFICIAL TRANSLATIO? 
Nee 
_uoTERE DES AFFAIRES ETRANGERES spt 


with one copy, which read clearly and intensively to the 


earing of affiant and confirmed, is signed by hin and myself 


as follows: 
The Affiant: 
signed. oS 
a The Notary Public. 
Dimitrios M. Manoussakis. 


Signed and sealed, 


_ 


ASUL A975 


\ Alexander D. Meliniotis 


ame hae 
orceesonensenos  muimmmasinsentetia stint +SEE ERR te mS ERDAS TEASE". 
‘ 4 x 
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‘REPLY AFFIDAVIT OF PETER WEISS IN OPPOSITION 
TO MOTION TO COMPEL ARBITRATION 


Ho DISTRICT COURT 
TRiICT OF NEW YORK 


PIERCE, FENNER & SMITH 
INCORPORATED, 


Plaintiff, 


73 Civ. 1622 (Mc) 
- against - 


REPLY AFFIDAVIT 


NEW YORA 
COON=2 OF NEW YORK: 


I am a member of Weiss Dawid Fross & Lehrman, counsel 


=7 
= 


ane Coste Lecopulos. I am familiar with the facts 


enda 
and submit this affidavit in opposition to plaintiffs 


- 


ma to stay these proceedings, compel arbitration and for a 


ned hereto as Exhibit A is a copy of a document 
, 1974 entitled "New Account Information For 
On information and belief, this 
, prepared in the office of plaintiff's London affiliate 
to the opening of defendant's account, contains gross 
ich would be material to any consideration of 
the arbitration agreement, as well as to any 


MMELel Committed violations of 


Exchange Act of 1934 and Rule 10b-5 


exhibit B is a copy of the profile 
Merrill Lynch during the entire period 


to this action, which was provided to me by counsel 
42a, 


REPLY AFFIDAVIT OF PETER WEISS IN OPPOSITION 
TO MOTION TO COMPEL ARBITRATION 


ti? pias 


for Merrill Lynch. It will bs aenn that, although Merrill Lynch, 
in its own "New Account Information" (Exh. A) suggested a dollar 
trading limit of $200,000 for Lecopulos' account, the account was, 
in fact, opened with a deposit of $500,000, all of which was 
shortly lost. If the Sec. 10(6) question were to be reached by 
the court, Exhibit B would raise a large number of disputea 
issues which could not be resolved without trial. On the basis 
of the exhibit and of information provided to me by the defendant, 
such questions would include defendant's allegations that 
a) he was deceived and manipulated by plaintiff with 
respect to both the opening of the account and the 
subsequent trading in it; 
b) the account was operated entirely, or substantially, 
as a discretionary account; 
c) Merrill Lynch engaged in ney ae sm "churning"; 
d) Merrill Lynch was grossly negligent in protecting 
his position; and = 


a the account shows unexplained debits. 


\ 


4. I have spent the better part of one day in conference 
with Mr. Lecopulos, with the aid of an interpreter. Based on this 
experience, I state that, unless te is a consummate actor, his 
ability to express himself in English is virtually non-existent 


and his comprehension of the English language is extrdmely 
4 


& 


limited. This, of course, raises serious questions astto 

Mr. Lecopulos' understanding of any documents which he pigned at 
the request of Merrill Lynch, all of which were in English, as 
well as of the oral communications which passed between him and 


the officers or employees of Merrill Lynch or its British affiliate 
s 43a. 
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ould surviv 
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REPLY AFFIDAVIT OF PETER WEISS IN OPPOSITION 
TO MOTION TO COMPEL ARBITRATION 


the reasons stated above and those sat forth in 


motion to compel arbitra- 


‘Ro Ate Tore County 


AFFIDAVIT OF MARC SIBONY 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MERRILL LYNCH, PIERCE, FENNER & SMITH 
INCORPORATED, 


Plaintife, 


- against - Index No. 
: 75 Giv. 1632 
COSTA LECOPULOS, a/k/a 
CONSTANTINOS LEKOPOULOS, 


Defendant. 


Great Britain and Northern Ireland 
London, England 
Embassy of-.the United States of America 


MARC SIBONY, being duly sworn, deposes and says: 


1. I ama Vice President of Merrill Lynch, Pierce, 
Fenner & Smith Ltd., and an account executive in its London 
retail office. I was personally in charge of the commodity 
account of Costa Lecopulos (*Lecopulos") . 

2. I normally conversed with Lecopulos in French. 
French is my native language. Lecopulos speaks it and 
understands it. 

3. At his recvest I Orally explained in French the 
Commodity Account Agreement, including the arbitration 
clause contained therein. He indicated that he understood 
it and signed it willingly. 

4. Mr. Lecopulos ordered the purchase and sale of a 
total of 274 contracts of New York Sugar 1l and five con- 


tracts of New York Sugar 10 during the time he maintained 


AFFIDAVIT OF MARC SIBONY 


his account with Merrill Lynch, Pierce, Fenner & Smith 
Incorporated. His maximum position at any one time was 5l 
contracts of New York Sugar ll. He specifically ordered the 
purchase of New York Sugar 10 and 1l, and he knew that his 
orders to purchase New York Sugar 10 and 11 had to be execu- 
ted in New York. 

5- Lecopulos was physically present -in my office 
during the execution of most of his transactions before the 
final liquidation of his account. on those occasions, he 
insisted that I call New York to place his orders, 


he insisted 
upon standing at my desk while I did so, and he even shouted 


instructions in French into the Open line while I was on the 


telephone to New York. 


6. This account was definitely not a discretionary 
& " account. Each and every -one'c. the trades in the account 


was authorized by Mr. Lecopulos in advance. 


6 | Mon 


MARC SIBONY 


Sworn to before me this 
wou day of ee ; a 


Cofnsul of the United states 
of America at London, England 


Behr AA 


as ° ° 


AFFIDAVIT OF JERONIMO VILLALBA 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MERRILL LYNCH, PIERCE, FENNER & SMITH 
INCORPORATED, 


Plaintiff, 
- against - Index No. 
7o Civ. 1622 (JMC) 
COSTA LECOPULOS, a/k/a 
CONSTANTINOS LEKOPOULOS, 


Defendant. 


Great Britain and Northern Ireland ) 
London, England ). sa.° 
Embassy of the United States of America ) 


JERONIMO VILLALBA, being duly sworn, deposes and says: 


1. I am the Manager of an office Of Merrill Lynch, 


Pierce, Fenner & Smith Ltd. ("Merril) ee Ltd.) a sub- - 
Sidiary of Merrill Lynch, Pierce, Fenner & Smith Incorpora- 
ted ("Merrill Lynch") at London, England. As such, I am 
fully familiar with the commodities account maintained at 
Merrill Lynch through the ree of this office by Mr. 
Costa Lecopulos, a/k/a Constantinos Lekopoulos (''Lecopulos’’), 
during November and December of 1974. 

2. Merrill Lynch Ltd. is a company registered in 
England which is an indirect Subsidiary of Merrill Lynch, a 
Delaware corporation with its home office in New York. 
Merrill Lyach Led. merely services the accounts of customers 
who wish to deal with Merrill Lynch. In this capacity 
Merrill Lynch Ltd. transmits orders, information and funds 


between Merrill Lynch and its overseas customers. The 


48a, 


Cy ; 
AFFIDAVIT OF JERONIMO VILLALBA 


accounts themselves, including the account of Mr. Lecopulos, 
are actually maintained by Merrill Lynch in New fork. This 
fact was evident to Lecopulos and understood by him as is 
shown by the following documents: 

a) A Commodity Account Agreement signed by 
Lecopulos showing that his account was with Merrill Lynch 
and would be governed by the laws of the State of New York. 

b) A hedge letter addressed to Merrill Lynch 
Signed November 15, 1975 by Lecopulos. | : 

c) A power of attorney in favor of Mrs. Lecopulos 
addressed to Merrill Lynch. 

These papers are annexed hereto as Exhibit A. 
3. In the period when he had an account with Merrill 

Lynch, Lecopulos instructed Merrill Lynch to buy and sell 
for his account, and Merrill Lynch did buy and sell, a total 
of 274 contracts of New York Sugar ll and five contracts of 
New York Sugar 10. Sugar ll is a contract to deliver 50 
long tons (2,240 pounds each) of sugar F.O.8. certain 
Caribbean ports. Sugar 10 is a contract to deliver 5O long 
tons of sugar F.O.B. New York or Philadelphia. Both the 
Sugar 11 and Sugar 10 contracts may be bought and sold only 


on the New York Coffee and Sugar Exchange which is located 


at 79 Pine Street in New York City. Both New York Sugar 1l 


oul 


AFFIDAVIT OF JERONIMO VILLALBA 


and New York Sugar 10 are different from the London Sugar 
contract, which is a contract to deliver sugar C.I.F. to 
certain European ports and which is quoted in pounds sterling 
per ton of sugar. Lecopulos was Specific when he ordered 

New York Sugar for his account and he specifically knew that 
these contracts could only be purchased or sold in New York. 
Specimen copies of the New York Sugar 11 and Sugar 10 con- 
tracts are annexed hereto as Exhibits B and C, 

4. I am informed that Lecopulos claims there is some 
inconsistency on a copy of the New Account Information form 
because that copy shows a suggested dollar trading limit of 
$200,000, whereas he deposited $500,000 with Merrill Lynch 
On November 12, 1974. The agreement which I personally 
reached with Lecopulos Was for a trading limit of 80 con- 
tracts. At the then current margin requirements of $12 ,O000 
per contract, this equalled a total of $600,000. The figure 
of $200,000 on the copy which Lecopulos has shown to the 
Court is a scrivener's error, which was promptly corrected 
before I signed the form as Office Manager. I enclose a 
copy of the completed form, dated November 9, 1974 as 
Exhibit D. Lecopulos was certainly not confused by this error, 
as is shown by his Prompt deposit of $500,000 on November 12, 1974 


to margin 40 contracts. 


5S. I am also informed that Lecopulos' attorney has 


Claimed that Lecopulos may not have understood the documents 
he signed or the oral communications he received from Merrill 


Lynch because of his alleged limited knowledge of the English 


50a. 


oe | -. 

AFFIDAVIT OF JERONIMO VILLALBA 
language. Lecopulos spoke mainly in French, which I and 
many others in this office speak fluently, and there was no 
lack of comprehension or communication between himself and 
Merrill Lynch. Lecopulos could have asked for expla:.tions 
or translations of any documents at any time, and the same 
would have been given to him. I know that Marc Sibony, a 
Vice President of Merrill Lynch Ltd. and the acéount execu- 
tive in charge of the Lecopulos account, explained the 
Commodity Account Agreement, including the arbitration 
Clause, in French to Lecspulos. JI also know that Lecopulos 
was accompanied by his wife, who spoke English, and also had 
several Greek friends who could also have assisted him with 
English, if any assistance were needed. 

6. The Lecopulos account was most definitely not a 
discretionary account. Each transaction was approved by 
Lscopulos : advance up to Wednesday, November 27, 1974. 

At that time the Sugar market was down the limit, Lecopulos 
instructed us to do our best in liquidating his 26COUnL, and 
he advised us that he would pay the final deficit. Lecopulos 
was temporarily residing in London at the time he was dealing 


with Merrill Lynch, and was physically present in the Merrill 


Lynch Ltd. office in London during most of these transactions 


Defore the final liquidation of his account. He took a great 
interest in his account, and was most insistent in demanding 
that his New York orders be promptly telephoned to New York, 


rather than sent by wire. 


> 
ae ae me this 


~ Bday of October , 1975 : sed dae 
\ Sla Coxnsul ef “tates 
oe : of Amefica at London, England 


COMMODITY HEDGING AGREEMENT (EXHIBIT A TO 
AFFIDAVIT OF JERONIMO VILLALBA) 
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Merrill Lynch, Pierce, Fenner & Snith Inc. 


Gentlemen: 


We hereby confirm to you that waich we give you for thie purcia 
or sale of futures contracts for ve account, wi out 
against Out spot position or commitments in accordance with accepted ¢ 
nitions of hedge transactions. 

/ 
Should we place orders for the purchase or sale of futures contracts which 
are not hedge transactions, we will advise you to that effect. - 


aD 
Oy VOuUTS 
‘ 5 
fi vr a m 


\ fu a 
“Neutegn ted Signature = 


ie 


Ofticial Positions Titia 


COMMODITY ACCOUN 
UNT AGREEMENT (E 
AFFIDAVIT OF JERONIMO eeu x TO 


ge COMMODITY ACCOUNT AGREEMENT 


Merrill Lynch, Pierce, Fenner & Smith Incerporated 
tion of your acting as broker for the undersigned, | hereby consent and agr 
all be subject to the consutuuron, rules, regulations, cust 

learning house. if any), where executed. 
{ter held or carried by you for me. 


tracts reiating thereto. now of nerea 
be held by you a5 security for tne payment of any liability 


CODE GIR 6-67 


® In considera ee that: 

Any and ail transactions sh oms and usages of 
the exchange oF market (and its © 

Any and ail commodit: 
(either individually of joratly (A! 

; of mine to you. j 

You shall have the ngnt, whenever 10 your 
K the event that a percion 1A bankruptcy. oF 
@ or an attachment is levied against my accau 
: commodities in My account(s) (ether Indiv 
which may be snort 1 guch accounts) and to 
for margin of additional margin, notice of sale 
. gales of purchases may oe made at your csc 


es or corr 
tm otners) are to 
y for your protection. oF in 


tion you consider it necessar 
is filed Sy OF against me. 


for the appointment of a receiver, 
nt(s) with you, of 1A the event of my death, to sell any oF ail 


dually or jointly with others) to buy any or all commodities 
close any oF all outstanding contracts. all without demand 
or purchase. oF other notice oF advertisement, and 2ny such 
etion on any excnange or orner market where sucn pusiness 


is then usually transacted, and on any such sale you may be the purchaser for your Own account; it Deng 
undersiood that 2 prior demand, oF call, or prior notice of tha time anc piace of such gaie o¢ purchase 
‘ shall not be considered 4 waiver of your ment to sell or to buy without demand or notce as herein pro: 
vided; and it Deng further understood that | snail at all times be hiabie for tne payment of any dedit 
balance owing In My account(s) with you ugan demand, ang tnat} snail be able for any deficiency remain: 
ing in any suc account(s) in tne event of the iiquidation thereat in whole of In part by you of DY me. 


{ represent that | am more than twenty-one years ot age. 
All communications, whetner by mail, telegrapn, teteanon 


address as given [0 you mall consutute Pp 


it is agreed that any controversy tof your business 0 
submitted to arhitration conducted under the provisions of the Conszitution and Rules of the Board of 


Governors of the New York Stock Excnange. except nowever if the controversy involves any Security oF 
Commodity transaction oF contract relauns thereto executed on 3n exchange located outside of the United 
" States then such controversy. at the election of ath mail be submitted (o arortration conducted 
® under the constitucon and rules of such exchange (an us $0 etects. arbitration shall ce 
conducted under the provisions of the Constitution and ernors of tne New Yorn 
Stock Exchange). Arbitration must be commenced within one se of action accrued DY 


year after ne cau 
service upon the other of a wetten demand tor arbitration oF a written Nnouce of intention to arbitrate. 
naming therein the arbitration tribunat. (OVER) 


discre 


a2, messenger, oF otherwise, sent to me ater 
trom time to ume $ ersonai delivery to Me. 
re this agreement, shall be 


petween us ansing ou 


) 


COMMODITY ACCOUNT AGREEMENT (EXHIBIT A ‘TO 
AFFIDAVIT OF JERONIMO VILLALBA) 
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COMMODITY ACCOU At 


: REGULATED 
Yous sUe ACCOUNT WOR 4 4-4 
WR COSTA LECOCULOS 
24 LLIROIS 
VOURVACHT 
ATHENS 
GRECE 


, CEUCTANT Wek LEK aay Les UNREGULATED 
ye 


NAME 


(OVER) 


54a. 


EI : 


Ra RE OE A OE 5 MTT OEENLAE USC A  OC AE CR ORTEOICR  R at HR, a 
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POWER OF ATTORNEY (EXHIBIT A TO 
AFFIDAVIT OF JERONIMO VILLALBA) 


POWCR Or ATTORNEY - GENERAL 
bao 


s STENCIL AREA 7} 


: 000 CO céCo 41 
1g Sat4 MR COSTA LECOruLds 
Hey eS 24 LLIROTS 
icp te VOURVACUT 
ATHENS 
TO: MERRILL LYNCH, PIERCE, FENNER & SMITH INGBIOT RATED 


42 LlO=21133 


j s! ; 
| om TG PA Lek ci 
L hereby constitute und appoint... J-L IG “set EM ee ee 
(whose Sigsuture appears below), my agent and attomey-in-fact, with full and unlimited power and authorits 
to uct for me und in my behalf in all matters in connection with my account or accounts with you, however 
designited, and whether presentiy open or herealter opencd with the same force and effect as | myself mighe 
or could; and, without limitation of the foreguing general authority, specitically (a) to effect purchases and 
sales (including short sales), and to trade in stocks, bonds and any other Secunties, issued or unissued, 
foreign exchange, commodities, and contracts relating to same (including commodity “futures''}, an margin 
Or otherwise, tor my account and risk: (5) to deliver to you securities for my xccount, add to instruc: you 
to deliver securities frum my secount(s) to him or to others, andin such aame and form, including his own, 
as he may direct; (c) to instruct you to make payment of moneys from my accuunt(s)} With you, and to receive 
and direct payments therefrom navable to him or to others; (¢) to sell, assign, indorse and transfer any 
Stocks, bands or other securities of any cature, at any time Standing in my ncme and to execute any docu- 
ments necessary to effectuute the foregoing: (e) to receive stat 
to approve and confirm the same; to receive any and al! 


onreats of transactions made for my account(s); 
notices, calls fae Margin, ae other demands with 


reference to my uccounti(s); and to mahe any and all agrcements with you with reference thereto for me und 
in my behalf. 


You are accordingly authorized and empoweredto follow the instruction 


S ot my said agent and attomey- 
in-fact in every respect maing my 


accouni{s) with you, aad | hereby catify and confirn any and all 
transactions, trades or deaii: eifected in and for my account/s) by my said agent and atlomey-in-facs, 
and agree to indemaify you and hold you tree andharmlass of any loss, treoilits or da 


Mage vy reuson of any 
such transaction, or by reason of any Otner matter or thing done Sy you in and for my accsuni(s) pursuant to 
instructions received from him. 


This power of attorney, authorization and incemnity is in addition to (and in no way limits or restricts) 
any and all tights which you may have unde: any other agreemen: or agreements dutween your firm aad me, 
and shall inure and continue in favor of your present firm, its succ2ssors, by merger, consolidation or other. 
wise, and assigas. : 


force and effect, and you and your 


This power of attorney and authorizetion shali continue in ful 


! 
Successors and assigns shail he indemnified in relying thereon, uncil you shall receive wetten notice of 


revocation thereof, sianed by me; or in the even: of the termination thereof by my death, or my mentai in- 
capacity, judicially determined, until you shail have ra. cived actual notice thereof, and such revecution 
Os termination shall in no way affect the validity of this aower and my liability unde: the indemnity here:a 
ceatained, with reference to aay transaction initiated by my agent and attorney-in-fact, prior to the actual 
receipt by you of notice of such revocation or terminatic: , 1S above provided. 


I have read carefully the provisions of this Power of Attomey and understand that 
agent and atturney-in-lact, herein named, to eercise all r@Ats and powers with respect to 
you, which I personally might exercise, and | understand 


tights and powers is fully binding upon me - 


=. 


it authorizes my 
My account with 
shat anything he may do in the exercise ot such 


oe EON 


a“ 


witness: “ (pw 


Sigh ATURE 
naa 
Sant 
AGiNT’s 
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i> ANY 


POWER OF ATTORNEY (EXHIBIT A TO 
AFFIDAVIT OF ne VILLALBA ) 


~Vleane nate that the atasve Puwee sl \tuenes conlers 
On Youur ateent untinuted and perestrreted suthioerty 


ok aver the property and funds ta your aecuuats. Ef res 
strie lion te purchases aod sales onty ts alesiredd, Svan 


Limited Power of Attorney should be used.’” 
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SUGAR 11 CONTRACT (EXHIBIT B TO 
AFFIDAVIT OF JERONIMO VILLALBA) 


CONTRACT NO, Ii 
New York 


(deliver to) Mf 
and agreed to (receice from) 
50 tons of 2,240 Standard dAmerican avoirdupots pounds of sound Raw Centrifugal 
Cane Sugar in dulk at .. cents net cash U.S. currency per pound based on 
96 degrees average polarization with adjustments for other grades tn accordance wrth 
Section 1106 (3). 


The sugar delivered under thts contract shall have been manufactured within 
the eighteen calendar months preceding the delivery month specified below. Deliverer 
shall be responsible for all expenses pertaining to ‘deli leery and loading of sugar into 
the vessel, including fretght taxes and other taxes of the country of ortgin of any nature. 
Normal pilocage, wharfage charges, customs fees and similar charges pertaining to 
the entry or extt of the vessel at loading port are for the account of the Recetver. 
Sugar delicered shall be free and clear of all liens and claims of any kind, watch 
shall be warranted oy the Deliverer to the Receiver in making the delivery. The Sugar 
delivered shall be freely available for export. 

Delivery during.... ....t0 b¢ made FOB and stowed 

(trading month) 
aboard Receiver’s nominated vessel in accordance with Sugar Trade Rule 11.05. 

Sugar deliverable to b¢ as prooided in Section 110b(2). Weight and polerization 
to be determined as provided tn Sugar Trade Rule 11.09 and payment to be made 
in accordance with Sugar Trade Rule 11.10. 


Either party may call for margin as the variations of the market for like delioertes 
may warrant, whicn margin snall be kept good. 


This contract ts made in otew of, and in all respects subject to, the By-Laws, 
Rules and Regulations of the New York Cogee and Sugar Exchange, ‘Inc. 


( Brokers) 
(Across the face is the following) 
For and in consideration of one dollar to. : 
tn hand patd, receipt whereof ts neredy acknowledged, ‘ 
accept tats contract with all tts odligations and conditions. 


SUGAR 10 CONTRACT (EXHIBIT C TO 
AFFIDAVIT OF JERONIMO VILLALBA) 


(4) CONTRACT NO. 10 
New Vote 0 ee eee eee 
(has) ,»- (sol. 
ee cei ee ee seven eee e eee eeeesseseeeees (hagg) this day Gough) 


(deliver to) 
(recerze from) 
50 tons of 2,240 pounds each of Raw Centrifuzat Cane Sugar, in bulk, of any grade 
or grades and qualities as specified in Section 1092 at the price of ...... cents der 
pound net cash duty paid or duty free. Such price to be for 96° azeraze polarization 
guiturn, and Standard Quality Range, with additions or deductions for ather grades 
and qualiter according to the diferentials establisned or to be established for the 
delivery month stated below dy the Rules of the New Yore Coffee and Sugar Exchange, 
Inc., adopied or to be adooted in accordance with the drogistons of Section 109a 
of the By-Laws of raid Exchange. 


Deliverer shall detioer and Reerizer shan! receive the Sugar in 3 vessel berthed ata 
customary Refiner’s Berth in New Yore or Piiledelonia. The port and gerth saall 2t 
declared by Receiver, wao shall discharge the Sugar as customary at said berth be 
his own expense in secordance with Sugar Trade Rule 10.13. Tare vessel, wanicn 
hall be declared by Delizerer, (2) shall a¢ asailadle for discharge at Vew Yor and/or 
Philadelohia and (2) shail be ready and 92 able ta commence discharge during the 
month Of -. 4b, ee, Recsiver shall rot de odliged to discharge the ressel prior 
to the Arst regular stevedoring day of said month and the vessel shall arrive in accord- 
ance with Section 109. 


ce eee Liles lew ele ee Seleid swine Se ae @e8 C6 wee Gis Cee e He mee 


and agreed to 


So long as Suzar may be orocessed or consumed only under any quote or allotment 
plan deersed by any United States Government Depariment or dgency anly Suge 
sermisted 19 b¢ 10 processed of consumes without penalty on the date of delizery under 
this contract may be delioersd'in fulfillment therzof. The Receiver guarantess that 
all Suger delicered hereunder shall fe suogect to such spectfic grocesses as shall 
following its entry into the continental United States, be required for tts classification 


as Raw Sugar under any plan decreed by any United Stater Government Department 
or dgency. 


? 


Weigne and Saeed to be determined as grooided in Sugar Trade Rules 10.13 
and 10.19 and deliver) and payment to be made in accordance with Sugar Trede 
Rule 10.11. 

dilowance for delivery :o be determined in cecordance with Seczton 109. 


Either party may call for margin as the gartations of the market for like deliveries 
may warrant, which margin shall de zept good. 


This contract is made in stew of, and in aul respecer suazect to the By-Laer 
Rules and Regulations of the New York Cofee and Sugar Lxcrange, Ine : 
7 
(Brokers) 


(Written across the face is the following) 
occ ce. 3 Un hand paid, 


For and in consideration of One Dollar to... 
accept thts conira.!? 


receipt whereof is hereoy acknowledgrd, 0.16. eee e ree reese 


with all itr stipulations and condt.ions. 
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MEMORANDUM DECISION AND ORDER APPEALED FROM 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LO EY NY SO A ee OEE ENS AN A AS EY SONY ANS SE SED AY te Re se ty atm se ate tin ena aie 


MERRILL LYNCH, PIZRCE, PENNER & 
SMITH INCORPORATED, 


Plaintif?#, 


~against- vo Civ. 1622 
(JMC) 
COSTA LECOPULOS, a/k/a CONSTANTINOS 
LEKOPOULOS, 


Defendant. 


<a seer eerste rte i tn han ened ereineniemrieeni Sf 
MEMORANDUM DECISION AND ORDER 
CANNELLA, D.J.: 

Defendant's motion to dismiss for lack of 
personal jurisdiction is hereby oranted and the complaint 
dismissed. This Court agrees with the analysis in Merrill 
Lynch, Pierce, Fenner & Smith Incorporated v. Alexiou, 

75 Civ. 828 (S.D.N.Y¥., filed July 14, 1975) (Xnapp, J.) on 
almost identical facts. See Haar v. Armendoris Corp., 31 
M.Y.2d 1040, 294 N.E.2da 855, 342 N.¥.8-/70 (1973); Delsello 
v. Japanese Steakhouse, Inc., 43 App.Div.2d 455, 352 N.Y.S. 
2d 537 (4th Dept. 1974), which hold that under New York's 
"long-arm" statute - CPLR § 302(a) fl) - an agent's own 
activities in New York on behalf of his principal may not, 
in a suit by the agent against the principal, be attributed 


’ MEMORANDUM DECISION AND ORDER APPEALED FROM 


to the principal so as to become acts of the principel 


within New York for jurisdictional purposes. See also, 


Helfer Commodities Corp. v. Pellegrino, 390 F.Supp. 52} 
(S.D.N.¥. 1971) (3rdeant, J.). Plaintiff's clain that 
defendant's agreement to arbitrate operates as a consent 
to personal jurisdiction in New York for purposes of a 
suit on the underlying contract is likewise rejected. 

Accordingly, plaintifZ's complaint agains 
Gefendant is hereby dismissed, 


SO ORDERED, 


JOHN M, CANNELLA 
JOHN M. CANNELLA 
United States District Judge 


New York, N.Y. 
June 7, 1976. 


